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MOODY, United States District Judge.

Earl Jensen, the personal representative of the probate estate of
debtor, Arthur Shol dan, appeals from the decision of the district court
affirmng the bankruptcy court in sustaining the chapter 7 trustee's
obj ection to Sholdan’s honestead exenption. Because the district court
failed to nake a finding on whether Shol dan’s honestead exenpti on was made
with the “intent to defraud,” we remand.

Shol dan was a retired farmer who sold his farmin 1980 and

The Honorabl e Janes M Mbody, United States District Judge for
the Eastern District of Arkansas, sitting by designation.



retained a nortgage agai nst the property. He noved fromthe farminto an
apartrent where he lived for approximtely 13 years. I n Decenber, 1993,
Shol dan noved into Mneral Springs Board and Lodge, an assisted care living
facility. |In Septenber, 1994, at which tinme Sholdan had reached the age
of 90, he surrendered approximately ten certificates of deposits and sold
his nortgage rights in the farmand to his nephew, Roger Jensen, for a
total of approximately $140, 000. 00. Shol dan used this noney to purchase
a new hone for approxi mately the sane anount of nbney. At all tines while
living in his new hone, Shol dan had the assistance of a nurse. Wen the
nurse was unavailable to stay with himovernight at his hone, Shol dan spent
the night at Mneral Springs Board and Lodge. Following the |iquidation
of all of his incone producing assets to buy the honme, Sholdan’s sole
source of inconme was a social security paynent of $486.00 per nonth.
Shol dan’s property taxes on his new hone beginning in 1996 anmpounted to
$2, 000. 00 per year. In Decenber, 1994, Sholdan filed a chapter 7
bankruptcy petition in which he listed his new hone as exenpt pursuant to
M nnesota | aw. 2

See Mnn. Stat. Ann. § 510.01 (West Supp. 1997). Shol dan di ed on February
5, 1995.

Earl Jensen, Sholdan's nephew, is the representative of the probate
estate. Earl Jensen’s and Roger Jensen's children are contingent designees
of Sholdan’s will. The Jensens consulted a bankruptcy attorney and rea
estate agents in an effort to assist Sholdan in structuring the
transacti ons concerning the disposition

’Bankruptcy debtors may elect to use either the exenptions set
forth in the federal bankruptcy code or in the nonbankruptcy | aw
of the debtors' domicile. Conpare 11 U S.C. 88 522(d) with 11
U S. C 88 522(b)(2); Panuska v. Johnson (In re Johnson), 880 F.2d
78 (8th Gr. 1989). |If Shol dan had chosen the federal
exenptions, conceivably he woul d have been able to exenpt
sufficient cash and personal property to allow himto stay at
M neral Springs Board and Lodge with no interruptions or changes.
See 11 U.S.C. § § 522(d), (d)(5), and (d)(10)(E)
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of his real property. The record reflects that Sholdan did not originate
the idea of purchasing the home for hinself and the Jensens were the ones
who actual ly undertook the search for Sholdan’'s new hone.

Sholdan’s primary creditor is Raynond A son who was severely injured
in 1992, when Shol dan, driving down the wong side of the highway, ran into
him dson filed a lawsuit for injuries received in the accident, and has
filed a proof of claimagainst the bankruptcy estate for $1, 000, 000. 00.

The bankruptcy court found that Shol dan had transferred non-exenpt
property (the certificates of deposits and nortgage) to exenpt property
(the new house) with the “intent to hinder or delay” his creditors in
violation of Mnnesota |aw. See Mnn. Stat. Ann. 88 513.41-.51 (West
1990). Specifically, Mnnesota Statute Annotated 8§ 513.44 states “[a]

transfer made . . . is fraudulent as to a creditor . . . if the debtor nade
the transfer . . . with actual intent to hinder, delay, or defraud any
creditor of the debtor. . .. Mnn. Stat. Ann 8 513.44(a) (1) (West 1990).

The bankruptcy court reasoned that Shol dan intended to “hinder or delay”
his creditors by purchasing a house which was too large for his needs while
he still needed a live-in nurse, and by nmaking inprovenents to the house
inthe formof a large deck which was of little use to Shol dan because he
had no famly in the residence with whomto enjoy it. The bankruptcy court
did not rule on whether the debtor acted with “intent to defraud.” Because
t he bankruptcy court found that the debtor transferred the non-exenpt
property to an exenpt property, a honestead, wth the intent to “hinder
or delay” his creditors, the bankruptcy court sustained the trustee's
obj ecti on applying M nnesota | aw.

The district court upheld the bankruptcy court’s decision holding
that it was not necessary to find “intent to defraud” to set



aside a transfer of non-exenpt property to exenpt property. The district
court held that a finding of an intent to “hinder or delay” was sufficient.
The district court also found that the bankruptcy court correctly inferred
Sholdan’s intent to “hinder or delay” based on the cost of the house with
the inprovenents being nearly equal to the debtor’s |iquid assets which
| eft Sholdan with insufficient incone to maintain the house and to pay
property taxes. Finally, the district court upheld the bankruptcy court’s
factual findings by holding that the bankruptcy court’s use of observations
about the hunman interest aspects of the case were of no |l egal significance,
and that the actual findings regarding the intent to “delay or hinder”
creditors were not clearly erroneous, and supported by the record.

Because the district court was acting as an appellate court, we
review the district court’'s factual and |egal conclusions de novo. See
Wegner v. Grunewal dt, 821 F.2d 1317, 1320 (8th Cr. 1987). If we concl ude
that the bankruptcy court’s findings are silent or anbiguous as to an
outcorme determ native fact question, we may not make our own findi ngs but
must renmand the case to the bankruptcy court for the necessary factua
determi nation. See Rine & Rine Auctioners v. Douglas County Bank & Trust
Co. (Inre Rine &Rine), 74 F.3d 854, 863 n. 7 (8th Cr. 1996).

The trustee objects to the honestead exenption on the ground that
Sholdan had taken title to the real estate in question in specific
contenplation of his bankruptcy filing and with a specific intent to

“hi nder, delay or defraud” his scheduled creditors. The trustee,
therefore, maintains that Shol dan’s successors in interest should be denied
the benefit of the statutory exenption. Jensen argues that intent to
“hinder or delay” is insufficient to disqualify Sholdan's honest ead
exenpti on. It is Jensen’s position that the bankruptcy court has to nake
a finding that there was also an “intent to defraud.” In addition, Jensen

ar gues t hat



t he bankruptcy court and district court used a value-limt anal ysis which
is not authorized in a M nnesota exenption case. Alternatively he argues
that even if the value-limt test of Johnson were allowed, there was no
extrene degree of disparity between the exenpt property and the debtor’'s
needs.

Under section 11 U S.C 8§ 522(b), a debtor can choose to exenpt from
property of the bankruptcy estate that property which is exenpt under the
applicable state or federal |aw. See Hanson v. First Nat’'|l Bank, 848 F.2d
866, 868 (8th Cr. 1988). Here, Sholdan elected a state-created exenption
The scope of the exenption is fixed by state | aw See Panuska v. Johnson
(I'n re Johnson), 880 F.2d. 78 (8th Cr. 1989); Norwest Bank Nebraska, N A
v. Tveten, 848 F.2d 871, 876 (8th Cir. 1988).

M nnesota | aw does not allow a honestead exenption where a debtor
transfers property “with intent to hinder, delay or defraud” a creditor
See M nn. Stat. Ann. 88 513.41-.51; In re Tveten, 402 N.W2d 551, 556
(M nn. 1987). Here the bankruptcy court nmde no finding as to whether
Shol dan cl ained his honestead exenption with the “intent to defraud.
While the facts of this case might well support a finding of “intent to
defraud,” we cannot nake such a finding. See Rine v. R ne Auctioners v.
Dougl as County Bank & Trust Co. (Inre Rine & Rine), 74 F.3d at 863 n.7.

Finally, we do not nean to say that the test of “hinder or delay”
m ght not prevail under another set of facts. |In this case, however, the
facts do not support such a finding.

Accordingly, without reaching the nerits of the remmining argunents,
we remand this case to the district court with instructions to renmand to
t he bankruptcy court for a factual finding on the issue of Sholdan's
“intent to defraud.”
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